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Bureau of Employment Security
Washington -95, D.C.

Unemployment Insurance Program
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July 1, 1952

TO: " STATE EMPLOYMENT SECURITY AGENCIES

SUBJECT: Adoption of Uniform Interpretation of the Definition of Employment With Respect to Service Performed
Within and Without a State

A statement of principles for applying the statutory provisions on localization of work to actual situations in making
coverage determinations was sent for comment to all State agencies with Unemployment Insurance Program Letter No.
273. The comments received from State agencies were overwhelmingly in favor of adopting the recommended principles.
The replies were discussed with the Interstate Benefit Payments Committee at its April 1952 meeting, and the statement
is now being reissued, with minor changes as agreed on by the Bureau and the Committee. We ask that all State agencies
adopt it, and put it into operation as soon as possible.

The attached statement, as revised, has been strengthened by:

(1) Pointingoutthata St ate agency must determine whether the application of a test results in coverage under

its law, or under the law of some ot her _State, before deciding that the test does not apply
and before using the next test.

(2) Adding a fourth illustration to the types of factors to be considered in
determ ni ng whether service is incidental or transitory (i.e., is the work
perfornmed outside the State of the sane nature as, or is it different from the
work perfornmed within the State).

(3) Suggesting that, while no fixed | ength of tinme can be used to deterni ne whether
service perforned outside the State is incidental to that within the State, the
cal endar year can be used as a guide, taking into consideration also the
ci rcunst ances under which the work is perforned.

Al t hough sone question was rai sed concerning coverage of mnusicians, the mgjority of State
agencies did not disagree with the special criteria suggested for determning the State of
coverage of "name" bands when the |leader is held to be the enployer, and no change is nmde
in the nethod recomended.

If any questions arise in applying, to specific cases the principles recomended in the
statenment, please send themto the Bureau as a clearing house so that we nmay clarify and
revise the statement as necessary to keep it abreast of actua
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situations. W appreciate the help that has been given us by the State agencies in devel op
the statenent, and we hope that it will be useful in reducing differences in
interpretati on on coverage questions. After there has been sufficient experience under

these principles, we shall incorporate themin the Enploynent Security Manual. Pl ease |et
us know, through the appropriate regional office, when you adopt the principles
recomended and, as provided in the Enployment Security Mnual, part |, sections 1209 and

1260, send us the required nunber of copies of any policy statement procedures, and
training or other material which you i ssue on this subject.

Si ncerely yours,
/'s/ ROBERT C. GOCDW N

Robert C. Goodwi n
Di rector

At t achment



U S. DEPARTMENT OF LABOR
Washi ngton 25, D.C.

UNEMPLOYNMENT | NSURANCE COVERAGE OF SERVI CE PERFORMED
BOTH W THI N AND W THOUT A STATE

Interpretation of "Localization of Wrk" Provisions

The objective of the localization provisions in State unenpl oynent insurance laws is to
cover under one State law all of the service perforned for one enployer by an individual
wherever it is perforned. Because the inportance of unifornity was recognized early in the
unenpl oynment i nsurance program the provisions in the State aws on | ocalization of work
are in generally uniformterns. These uni form provisions, however, have not always been
uniformy interpreted, and sonme conflicts have arisen. |n sone cases, dual coverage has
resulted in double taxation of the enployer for the sane service, and in other cases sone
service that should have been covered has not been covered by any State | aw and has
resulted in a loss of benefit rights to the worker.

The followi ng principles for applying the statutory provisions are reconmended as a gui de
for all State agencies. Al the exanples are actual State decisions or have been taken
from State manual s of interpretation or instruction

The |l ocalization provision as it appears in section 2(k)(2) and (3) of the Septenber 1950
edition of the Manual of State Enploynment Security Legislation is as foll ows:

"(2) The term'enploynent' shall include an individual's entire service,
performed within, or both within and without, this State if the service

is localized in this State. Service shall be deened to be localized within a State
if:

"(A) the service is performed entirely within such State; or

"(B) the service is performed both within and w thout such State but

the service performed w thout such State is incidental to the individual's
service within the State; for exanple, is tenporary or transitory in nature
or consists of isolated transactions.

"(3) The term "enploynent” shall include an individual;s entire service,
performed within, or both within and without, this State if the service
is not localized in any State but sone of the service is performed in
this State and



"(A) the individual's base of operations is in this State; or

"(B) if there is no base operations, then the place from which such
service is directed or controlled is in this State; or

"(C the individual's base of operations or place fromwhich such service
is directed or controlled is not in any State in which sone part of the
service is perforned, but the individual's residence is in this State."

The provisions in the State |laws generally follow the text as reconmended in the 1937
draft bill, and this |language, as ordinarily interpreted, requires application of the
tests in the follow ng prescribed sequence:

(1) Is the Individual's service localized in this State or sone other State?

(2) If his service is not localized in any State, does he perform sone service in
the State in which his base of operations is |ocated?

(3) If he does not performany service in the State in which his base of operations
is located, does he performany service in the State fromwhich his service is
directed and control |l ed?

(4) If he does not performany service in the State fromwhich his service is
directed and controll ed, does he performany service in the State in which he
lives (has his residence)?

Thus, a State agency nust first determ ne whether an individual's service is localized in
that State. That is, it must find out whether his service perfornmed outside the State is
Incidental to that perfornmed in the State. If so, his service is localized In the State
maki ng the determination. If not, it is necessary before go to the second test to find out
whet her his service is localized in sone other State. |Is the service which he perforned in
the State nmaking the determnation incidental to that he perforned in some other State?

If so, all his service is localized in the other State and is subject to the | aw of that
State. It may be found, however, that part of his service is localized in one State, part
in another. In such a case, it nay be desirable for the enployer to elect to cover all of
such individual's service in one State under the reciprocal coverage arrangement.

Only if the service Is not localized in any State is any other test necessary. |If the
service is not localized, it is necessary to determnmine where the individual's base of
operations is and whether he perforns any service in that State.
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The person who nekes the coverage determination will have to ask "Does the individual have
his base of operations in this State and does he perform any service here?" |If the answer
to either question is "No," the next question is "Is his base of operations in any State
in which he perforns sone service?" If it is, all of his services is covered by the |aw of
that State.

If the individual has no base of operations or if he perforns no service in the State in
whi ch his base of operations is located, and his coverage is not determned by this test,
then it is necessary to apply the third test, that of direction and control, in the sane
manner. |f the individual perforns no service in the State fromwhich his service is
directed and controlled and his service is therefore not covered by this test in the State
maki ng the determination or in any other State, then it is necessary to apply the fourth
test, that is to find out whether the individual perfornms any service in the State in
which he lives. Here again, all the service may be found to be covered in the State naking
the determination, or in some other State.

I. Place Where Work is Localized

It is necessary to deternine first whether the service in question is localized in
any State. Service is localized in a State if, it is perforned entirely within the
State, or, if it is perfornmed both within and without the State and the service
perfornmed outside the State is incidental to the individual's service perforned
within the State. Service is considered incidental, for exanple, if it is tenporary
or transitory in nature, or consists of isolated transactions.

A In deternmining whether the service of a worker is incidental or transitory in
nature, sone of the factors to be considered are:

1. Is it intended by the enployer and the enpl oyee that the service be an
i sol ated transaction or a regular part of the enployee's work?

2. Does the enployee intend to return to the original State upon conpletion
of the work in the other State, or is it his intention to continue to work
in the other State?

3. Is the work perforned outside the State of the same nature as, or is it
different from the tasks and duties perforned within the State?

4. How does the length of service with the enployer within the State conpare
with the I ength of service outside the State?
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Because of the wide variation of facts in each-particular situation, no fixed | ength of
time ran be used as a yardstick in determ ning whether the service is incidental or not.
The. cal endar year shoul d, however, be used as a guide, provided that it is applied with
sone flexibility, taking into consideration the various circunstances under which the work
is performed, such as the terns of the contract of hire, whether witten or oral

B. Exanpl es of services which are |ocalized:
1. Al'l service performed in one State:
A sal esman for a New York corporation, who lives in Indiana and perforns al
his service in Illinois, is subject to the Illinois |aw because all his service
is performed in Illinois, even though the corporation for which he perforns the

service is |located in New York and his residence is in |Indiana.
2. Service performed within and without a State:

A contractor had a place of business in California where he maintained his
records and stored his equipnent, and fromwhich he directed his various jobs
wherever | ocated. Al of his jobs had been in, California but he obtained a
contract for a single job in Nevada which took 7 nonths to conplete. During and
after the conpletion of his work in Nevada, the contractor continued his
activities in California.

a. A resident of California was hired in California to work on the Nevada
job. When the work in Nevada was conpl eted, he was laid off and not
rehired by this enployer. His service in traveling fromCalifornia to
Nevada was incidental to his service in Nevada. Al his service was
| ocalized in Nevada and was subject to the Nevada | aw.

b. Aresident of California had been a foreman on the enployer's payroll for
several years. He was noved froma California job to the Nevada job where
he performed service until the conpletion of the job, at which tine he
canme-back to California for continued work with the sanme enpl oyer. Although
this enployee was in Nevada for 7 nmonths, his regular work was in
California, and the Nevada service was tenporary in nature and incidenta
to the California service. H's service, therefore, was localized in
California, and his service in Nevada was subject to the California | aw



5.

. B. 2. c. A resident of Nevada was hired for the Nevada job only. After the end of
several nonths of enployment in Nevada, he continued perfornm ng service
for this enployer for an equal length of time on another job in
California. Wile the enpl oyee was working in Nevada, his service was
| ocal i zed there and was covered by the Nevada | aw because that was the
only job the individual was hired for, and the Nevada contract was an
i sol ated transaction of the enployer with no |ikelihood of future Nevada
enpl oyment for the individual. Since his nove to California was
consi dered permanent, his service in California is localized there and is
subject to the California | aw

I1. Base of Qperations

If an individual's service is not localized in any State, it is necessary to apply
the second test in the statute: Does the individual performsone service in the State
in which his base of operations is |ocated? The individual's base of operations
shoul d not be confused with the place fromwhich his service is directed or
controll ed.

The "base of operations" is the place or fixed center of nore or |ess pernmanent
nature fromwhich the enployee starts work and to which he customarily returns in
order to receive instructions fromhis enployer, or conmunications fromhis custoners
or other persons, or to replenish stocks and materials, to repair equipnent, or to
perform any ot her functions necessary to exercise his trade or profession at sone

ot her point or points. The base of operations nay be the enpl oyee's business office
which may be |ocated at his residence, or the contract of enploynent nmay specify a
particul ar place at which the enployee is to receive his directions and instructions.
This test is applicable principally to enpl oyees, such as sal esnen, who customarily
travel in several States.

A. Exanples of nonlocalized service, where coverage is decided by the base-of -
operations test:

1. A salesman, a resident of California, sold products in California, Nevada,
and Oregon for his enployer whose place of business was in New York. The
sal esman operated fromhis home where he received instructions fromhis
enpl oyer, conmuni cations fromhis custoners, etc. Once a year the sal esman
went to New York for a two-week sales neeting. Hi s base of operations was in
California and he performed sone service in California. Therefore, all of
his service was covered by the California |aw.



6

2. An enpl oyee worked for a conpany whose hone office was in Pennsylvania. He
was nmade a regional director working out of a branch, office in New York. He
wor ked nmostly in New York, but spent considerable tine also in Pennsylvania
and New Jersey. The Individual's base-of -operations was in New York. Since
he performed sone service in New York and his base of operations was in New
York, it is immterial that the source of direction and control was in
Pennsyl vania, and all of the individual's service was covered by the New York
I aw.

B. The base-of -operations test may al so be used to deternine the State of coverage of

service perforned by traveling bands and orchestras. Wen the owners or executive
officers remain in the State where the nmain office is maintained, the application
of the test to an organi zation other than a sole proprietorship creates no
problem In applying the test to a sole proprietorship, when the owner (usually
the | eader) travels with band, factors to be considered are:

1. Resi dence and maili ng address of the owner

2 Location of accountant or business nanager who acts as the owner's agent
3 State in-which incone tax returns are filed by the owner

4, State in -which the owner has a traveling card froma nusician's union
5 State fromwhich the band starts and to which it returns after the

conpetition of a tour
Exanpl es i nvovling bands and orchestras:

a. The Leader, the sole proprietor of a traveling independent band, resides
in California, received mail in California, carries a traveling card
froma California nmusician's union and has a business agent in
California. The band perforns in several States, and its services are
not localized in any State- All services of any enpl oyee who perforns
services in California as well as in other States are in enploynent in
California under the base-of -operations test. Even though the Leader
travels with the band, the principal base-of-operations for the |eader
and individual nusicians remains fixed in California where the |eader
mai ntai ns his headquarters while in travel status.
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5. b. The band | eader in the preceding exanple, while in Oregon, hired a
resi dent of Oregon as a pernmanent nenber of the band. Under the contract
of hire, the enployee was to travel with the band in California and
other States. Under the base-of-operations test, this enployee's
services are in enploynent in California during all periods. It is
recogni zed that there may be a reporting period during which this
enpl oyee perforns services only in the State of Oregon. Furthernore,
there nay be a reporting period or periods during which this enpl oyee
may be perfornming services in several States but not as yet in
California. However, because of the period and | ocation of enploynent
expressed in the contract of hire, the services are considered in
enpl oyment in California.

Pl ace From Which the Service is Directed or Controll ed

If the individual has no base-of-operations, or if he has such a base but does not
performany service in the State in which it is located, or if the base-of-
operations nmoves from State to State, it is necessary to find out whether any of
the individual's service is performed in the State fromwhich his service is
directed or controlled. The place fromwhich an individual's service is directed or
controlled is the place at which the basic authority exists and fromwhich the
general control enanates, rather than the place at which a nanager or forenman
directly supervises the perfornmance of services under general instructions fromthe
pl ace of basic authority.

Exanpl es of service which is not localized in any State, where coverage is deci ded
by the place-of-direction and control test:

A A contractor whose nain office is in California is regularly engaged in road
construction work in California and Nevada. All operations are under direction
of a general superintendent whose office is in California. Work in each State
is directly supervised by field supervisors working fromfield offices |ocated
in each of the two States. Each field supervisor has the power to hire and
fire personnel; however, all requests for manpower mnust be cleared through the
control office. Enployees report for work at the field offices. Time cards are
sent weekly to the main office in California where the payrolls are prepared.
Enpl oyees regularly performservices ill both California and Nevada. It is
determ ned that neither the | ocalization nor the base-of-operations test
applies. Since the basic authority of direction and control emanates fromthe
central office in California, the services of the enployees are in enpl oynent
in California under the place-of-direction-and-control test.
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1. B A salesman residing in Oeveland, Chio, works' for a concern whose factory
and- selling office are in Chicago, Illinois. The salesman's territory is
Kent ucky, Arkansas, Oklahoma, Illinois, and Mssouri. He does not use either

the Chicago office or his honme in Chio as his base of operations. Since his
work is not localized in any State and he has -no base of operations, all his

service is covered by the Illinois |aw because his work is directed and
controlled fromhis enployer's Chicago office and sone of his service is in
[I1inois.

I V. Pl ace of Residence

If coverage cannot be deternmined by any of the tests above, it is necessary to apply
the test of residence. Residence is a factor in deternmining coverage only when the

i ndividual's service is not localized in any State and he perforns no service in the
State in which he has his base of operations (if he has such a base) and he perforns
no service in the State fromwhich is service is directed and control | ed.

If none of the other tests apply, all of an individual's service is covered in the
State in which he Iives, provided that sone of his service is perforned in that
St ate.

Exanpl es of coverage deternined by State of residence

A A sal esman enpl oyed by an I ndiana conpany lives in Illinois. His territory
covers lowa, Kentucky, and Illinois. His service is not |ocalized in- any
State. He uses his enployer's Indiana office as his base of operations, and his
service is directed fromthat office. He perforns no service in that State in
whi ch his base of operations is located nor in the State fromwhich his service
is directed and controlled. He does performservice in the State in which he
lives-l1llinois. Consequently, all of his service is subject to the Illinois
| aw.

B. An individual who lives in California was hired as a nenber of a traveling
circus to performin California, Arizona, and New Mexico. The circus was
directed and controlled fromFlorida. The enpl oyee perfornmed in California and
Arizona before quitting. Because none of the first three tests apply, and
because he perforned sone service in the State in which he lived, all of his
service is subject to the law of that State, California.

If, after applying all of these tests to a given set of circunstances, the individual's
service is found not to be subject to any one State |aw, under nost State |aws the

enpl oyer may el ect to cover all of the individual's service in one State either under a
provision for election of coverage or under the reciprocal coverage arrangenent. Under the
reci procal coverage arrangenent, the service nmay be covered in any one of the foll ow ng
Sates: (1) a State in which sone part of the individual's service is perforned, (2) the
State in which he lives, or (3) a State in which the enployer maintains a place of

busi ness. See Section 15(c) of the Septenber 1950 edition of the Manual of State

Enpl oyment Security Legislation for draft |egislative provision, and page C-123 for a

di scussi on of the reciprocal coverage arrangenent.



LOCALI ZATI ON
(1) "Enploynent, " subject to the other provisions of this subsection, neans
service, including service in interstate conmerce, perforned for wages or under
any contract of hire, witten or oral express or inplied.

The term "enpl oynent"” shall include an individual's entire service, perforned both
within and without this state if

(a) the service is localized in this State; or

(b) the service is not localized in any State but sone of the service is
performed in this State and (i) the base of operations or, if there is no
base of operations then the place from which such service is directed or
controlled, is in this State, or (ii) the base of operations or place from
which the service is directed or controlled is not in any state in which
some part of the service is performed but the individual's residence is in

this State.
(3) Service shall be deened to be localized within a State
(A the service is performed entirely within such State; or
(B) the service is performed both within and without such State but the

service perforned without such State is incidental to the individual's
service within the State, for exanple, is tenmporary in nature or
consi sts of isolated transactions.

All states enacted the foregoing statutory |anguage; however, some states enacted
the follow ng | anguage in connection with the foregoing.

The service shall be deemed to be localized in this state wherever such
service is perforned within the United States, the Virgin Islands or Canada if
such service is not covered under the unenpl oynent conpensation |aw of any
other state, Virgin Islands or Canada and the place from which such service is
directed or controlled is in this state.

Several jurisdictions have enacted | anguage which provides, in effect, that services
performed within their State not covered under the |ocalization test or by another
juridiction--federal or state--constitute covered enpl oynent.
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The | anguage reads generally as foll ows:

"Services performed within this State but not covered under paragraph
(paragraph dealing with |ocalization) shall be deened to be enpl oynent subject
to this act if contributions are not required and paid with respect to such
servi ces under an unenpl oynent conpensation | aw of any other state or of the
Federal government. "



